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Plaintiffs filed a complaint against Fayette County for injuries sustained in an automobile accident
at theintersection of Mount Pleasant Road and State Highway 57. The County’ sanswer all eged that
the State rather than the County maintained the stop sign, intersection and highway which allegedly
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against the State relying on the ninety day extension provided in Tennessee Code Annotated section
20-1-119 since the applicable one year statute of limitations had expired. The Claims Commission
dismissed Plaintiffs complaint astime-barred. We affirm in part, reverse in part, and remand the
case to the Claims Commission.
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OPINION

On October 18, 2002, David and Tina Austin and minor child, April Austin, wereinvolved
in an automobile accident at the intersection of Mount Pleasant Road and State Highway 57 in
Fayette County, Tennessee. OnJune4, 2003, the Austinsfiled acomplaintin Fayette County Circuit
Court against the City of Somerville and Fayette County for personal injuries resulting from the
accident. Plaintiffs complaint alleged that Fayette County had allowed a number of hazardous
conditions to exist which resulted in Mr. Austin running their vehicle through a stop sign and into
aditch. Specifically, the complaint alleged that the defendants were negligent:



a In failing to properly place a stop sign, so as to be visible at night, at the
intersection of Mt. Pleasant Road and State Highway 57, thereby creating a
defective, unsafe and dangerous condition;

b. In failing to place adequate warning signs along the roadway to warn
motorists of the defective, unsafe, and dangerous condition;

C. In failing to take reasonable action to make the roadway safe for motorists,
after having actual or constructive knowledge of the defective, unsafe and
dangerous condition;

d. In failing to adequately illuminate the area with proper lighting, thereby
creating a defective, unsafe and dangerous condition;

e In failing to place and maintain proper traffic control devices, including but
not limited to, barricades, barriers, signs or other objects, so as to prevent
motorists, such as the plaintiffs in the instant case, from plunging into the
ditch at the end of the roadway;

f. Infailing to properly maintain the vegetation in theareal eading up to the stop
sign so as to allow motorist traveling on the aforementioned roadway an
unobstructed view of the stop sign.

On October 17, 2003, Fayette County filed its answer alleging that the State of Tennessee,
a non-party, was responsible for the maintenance and placement of the stop sign as well as the
maintenance of the highway and intersection at Mount Pleasant Road and State Highway 57. In
pertinent part the answer stated:

4, The Defendant deniesthe allegations of Paragraph IV of the Complaint; that
the sign located at the intersection of Mt. Pleasant Road and State Highway
57 in Fayette County, Tennessee was commissioned, contracted, authorized
and placed by the State of Tennesseg; that it is located within the State of
Tennessee’ sright of way and that the State of Tennessee hascompl etecontrol
over said right of way; that the Defendant would further show that said
intersection is not within the City limits of the City of Somerville and over
thirteen miles away from the City limits of Somerville; that neither Fayette
County nor thecity of Somervillewas|sic] engaged in the maintenance of the
roadway at or near the intersection of Mt. Pleasant Road and Highway 57
including but not limited to the maintenance of lighting, barricadesand other
traffic devices as they were under the control of the State of Tennessee.

14.  Thatthe Defendant affirmatively aversthat theintersectioninquestioninthis
civil action is under the control of the State of Tennessee and that this



Complaint should be dismissed as to the Defendant, Fayette County,
Tennessee.

SEVENTH DEFENSE
21.  That thetraffic sign in question was not placed there by Defendant, Fayette
County, Tennesseg; that it isin the right of way of the State of Tennessee;
that it is under the control of the State of Tennessee; that Fayette County,
Tennessee hasno control over said stop sign, its placement, maintenance, etc
and that it cannot be held liable for the stop sign regardless of its condition.

On January 7, 2004, Claimants filed a suit against the State of Tennessee in the Tennessee
Claims Commission asserting:

This action is brought pursuant to T.C.A. 820-1-119(a)(2)(f) and (Q).
Specificaly, plaintiffs would show that on June 4, 2003 they filed a Complaint for
Damages in the Circuit Court of Fayette County, Tennessee, at Somerville, docket
number 4507, currently pending in said Court. The defendant, Fayette County,
Tennesseg, filed an answer alleging, among other things that the State of Tennessee
isthe proper entity to be named in this action rather than Fayette County, Tennessee.

Specifically, Fayette County, Tennessee has alleged that the sign located at
the intersection of Mt. Pleasant Road and State Highway 57 in Fayette County,
Tennessee was commissioned, contracted, authorized and placed by the State of
Tennessee; that it islocated within the State of Tennessee' sright of way and that the
State of Tennessee has complete control over said right of way; that said intersection
is not within the city limits of the City of Somerville and over thirteen (13) miles
from the city limits of Somerville; that neither Fayette County nor the City of
Somervillewas engaged in maintenance of the roadway at or near the intersection of
Mt. Pleasant Road and Highway 57, including but not limited to, the maintenance of
lighting, barricades and other traffic devices as they were under the control of the
State of Tennessee.

Therefore, and in accordancewiththe T.C.A. 820-1-119(a)(2)(f) and (g), this
action was brought within ninety (90) days of the filing of the Answer to Complaint
by Fayette County, Tennessee, alleging the identity of the State of Tennessee asthe
proper entity to be named, wherein Fayette County has effectively alleged that the
State of Tennessee caused or contributed to theinjury or damage for which plaintiffs
seek recovery.

Tennessee Code Annotated section 20-1-119(a)(2) provides:
(@) In civil actions where comparative fault is or becomes an issue, if a defendant

named in an original complaint initiating a suit filed within the applicable statute of
limitations, or named in an amended complaint filed within the applicable statute of
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limitations, alleges in an answer or amended answer to the origina or amended
complaint that a person not a party to the suit caused or contributed to the injury or
damage for which the plaintiff seeksrecovery, and if the plaintiff's cause or causes
of action against such person would be barred by any applicable statute of limitations
but for the operation of this section, the plaintiff may, within ninety (90) days of the
filing of thefirst answer or first amended answer alleging such person'sfault, either:

(1) Amend the complaint to add such person as a defendant pursuant
to Rule 15 of the Tennessee Rules of Civil Procedure and cause
process to be issued for that person; or

(2) Institute a separate action against that person by filing asummons
and complaint. If the plaintiff electsto proceed under this section by
filing aseparate action, the complaint so filed shall not be considered
an "origina complaint initiating the suit" or "an amended complaint"
for purposes of this subsection.

Tenn.Code Ann. § 20-1-119(a).

On April 15, 2004, the State filed amotion for summary judgment asserting that Claimants
were not entitled to rely on the ninety day extension provided in Tennessee Code Annotated section
20-1-119(a) because Defendant Fayette County’ s answer failed to name the State as a comparative
tort-feasor. On February 16, 2005, the Claims Commission granted the State’ smotion for summary
judgment finding that the applicable oneyear statute of limitations had expired and Claimantscould
not rely on Tennessee Code Annotated section 20-1-119(a). Claimants appeal asserting that the
Claims Commission erred in finding that their claim was time-barred.

Before we discuss Claimants' appeal, we would note that the Austins also appealed the
Claims Commission’s decision granting the State summary judgment as to minor child, April
Austin’sclaim. However, the State concedes that the Claims Commission erred in dismissing the
minor child’sclaim sincethe minor’ s suit does not expire until after she reachesthe age of majority.
Tenn.Code Ann. § 28-1-106. In this case, the minor’s suit was filed more than three years in
advance of the running of the statute of limitations set forth in Tennessee Code Annotated section
28-1-106. We therefore remand the minor child’s case to the Claims Commission.

The grant of summary judgment is only appropriate where “the pleadings, depositions,
answerstointerrogatories, and admissionsonfile, together with theaffidavits, if any, show that there
IS No genuine issue as to any material fact and that the moving party is entitled to judgment as a
matter of law.” Tenn.R.Civ.P. 56.04. In making this determination, the court “must take the
strongest legitimate view of the evidence in favor of the nonmoving party, alow al reasonable
inferencesin favor of that party, and discard al countervailing evidence.” Byrdv. Hall, 847 SW.2d
208, 210-11 (Tenn.1993). “Since summary judgment presents a pure question of law, our review
is de novo with no presumption of correctness asto thetrial court’sjudgment.” Hambreev. Sate,
925 SW.2d 513, 515 (Tenn.1996).



The Claims Commission Act specifically bars claims against the State unlesswritten notice
isgiventothe Division of Claims Administration within the appropriate statute of limitations period
relative to the particular cause of action. Tenn.Code Ann. 8 9-8-402(a) and (b). Personal injury
clamsaregoverned by Tennessee Code Annotated section 28-3-104, which providesthat all actions
for personal injury must be brought within one year of the accrual of the cause of action. According
to the complaint, the accident giving riseto the Claimants' cause of action occurred on October 18,
2002. However, Clamants failed to file the instant action with the Divison of Clams
Administration until January 7, 2004, morethan two months after the statute of limitations provided
in Tennessee Code Annotated section 28-3-104 had expired.

Claimants assert however that their clam was timely filed pursuant to Tennessee Code
Annotated section 20-1-119(a), which provides plaintiffs an additional ninety days from the date
defendants file their answer in which to file an action if certain conditions are met. The first
condition and the only condition at issue in this matter is “that one of the defendants must name the
comparative tortfeasor as one who ‘caused or contributed to the injury or damage for which the
plaintiff seeks recovery.”” Townes v. Sunbean Oster Co., Inc., 50 SW.3d 446, 452-53
(Tenn.Ct.App.2001) (citing Tenn.Code Ann. § 20-1-119(a)). The state argued and the Claims
Commission agreed that because the County failed to allege comparative fault in its answer, the
statute’ s application was not triggered.

However, Clamants assert that they were driving on Mount Pleasant Road when they
approached the intersection and that their complaint alleged that the County was negligent in the
maintenance of that road. Claimantsreason that because the County identified the State asthe party
with control over the stop sign and intersection while admitting that it controlled Mount Pleasant
Road, the County effectively raised comparative fault as adefense. We do not believe that thisis
acorrect assertion of the law.

In Matthews v. Sory, No. E2002-00517-COA-R3-CV, 2003 WL 179978, at *1
(Tenn.Ct.App. Jan. 28, 2003), the Court considered the timeliness of an amendment to add a
defendant pursuant to Tennessee Annotated section 20-1-119(a). In that case, plaintiff sued asole
defendant, Morelock, for injuries sustained when passenger Morelock allegedly distracted plaintiff
and caused plaintiff’s vehicle to veer off the roadway. Matthews, 2003 WL 179978, at *1. When
plaintiff later learned that the negligent passenger was actually Morelock’ sdaughter, Natasha Story,
plaintiff attempted to amend his complaint. Matthews, 2003 WL 179978, at *1. The tria court
however dismissed plaintiff’s claim, holding that the statute of limitations barred the amendment.
Matthews, 2003 WL 179978, at *2. The Court of Appeals affirmed the decision of the trial court
stating:

The Brown Court pointed out that the legislature responded to one aspect of
Mclntyre by enacting Tenn.Code Ann. 8§ 20-1-119, which “enable[s] a plaintiff to
plead and serve nonparties aleged in a defendant's answer as potential tortfeasors
---[if] a defendant raises compar ative fault as an affirmative defense and the statute
of limitations would otherwise bar the plaintiff's cause of action against the
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comparative tortfeasor aleged in defendant's answer.” Brown, 12 SW.3d at 788
(emphasis added). As pertinent to the case at bar, the question is whether or not a
named defendant has asserted, as an affirmative defense, the fault of another.

In the instant case, Morelock never raised the defense of comparative fault,
nor did she allege that Story was, or even might be, at fault. On the contrary, the
stipulations of fact contained in the record recite that Morelock's attorney informed
counsdl for the plaintiff that “Morelock was not in the vehicle at the time of the
accident, but her daughter, Natasha Story, was using the car owned by the defendant
Morelock, and was apassenger in the car being driven by the plaintiff; therefore, the
wrong person had been sued .” (Emphasis added). Asthe plaintiff has stipulated,
the lawyer for Morelock was simply informing his counterpart that the plaintiff had
sued the wrong person; Morelock's counsel was not raising the comparative fault of
Story. Thesetwo conceptsare separate and distinct, asillustrated by our decisionin
Hodge v. Jones Holding Co., No. M1998-00955-COA-R3-CV, 2001 WL 873458,
2001 Tenn.App. LEX1S 567 (Tenn. Ct.App. M.S,, filed Aug. 3, 2001).

InHodge, theplaintiff argued that the defendant construction company should
not have been allowed to assert that the plaintiff sued the wrong company since the
defendant failed to affirmatively plead the defense of comparative fault, asrequired
by Tenn. R. Civ. P. 8.03. Id. at *1, 2001 Tenn.App. LEXIS 567, at *2. This court
agreed with the defendant's position on the issue before it:

[ The defendant] was not asserting the comparative fault affirmative
defensein this case. Rather than seeking to lay off al or apart of the
fault for [the plaintiff's] injuries on another tortfeasor, it was simply
asserting that it was not the construction company responsiblefor the
road construction where [the plaintiff] was injured.

Id. at *5, 2001 Tenn.App. LEXIS 567, at *15.

Similarly, in the instant case, Morelock was not raising the defense of
comparative fault when her counsel informed the plaintiff's counsel that the plaintiff
had sued the wrong person. Because Morelock did not raise comparative fault as an
affirmative defense, the 90-day extension provided for in Tenn.Code Ann. § 20-1-
119 never came in to play case (sic) and the plaintiff cannot rely upon it. The
plaintiff's attempt to add Story as a defendant is barred by the one-year statute of
limitations. Therefore, we find no error in thetrial court'sdismissal of the plaintiff's
action against Story.

Matthews, 2003 WL 179978, at * 3.
Similarly to the defendant in Matthews, Fayette County’s answer merely alleged that the

incorrect party had been sued as to the claims concerning the maintenance of the stop sign, the
intersection, and the highway. Comparative fault refers to the process of apportioning damages
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among multiple or joint tortfeasors according to the percentage of fault attributable to those persons
after reduction for the plaintiff’s percentage of negligence. Owens v. Truckstops of America, 915
SW.2d 420, 425 (Tenn.1996). Initsanswer, Fayette County did not allegethat the State waswholly
or partly responsible for Claimants' injuries. Rather, the County denied the allegations in the
complaint and asserted that it could not be liable for any injuries resulting from the allegedly
negligent maintenance or placement of the stop sign, intersection, or highway because that property
was in control of the State. Asserting that another party controlsthe instrumentality of aplaintiff’s
injuriesis not the same as claiming that another party caused a plaintiff’sinjuries.

Claimants further contend that their caseis analogousto Rominev. Fernandez, 124 S.W.3d
599 (Tenn.Ct.App.2003). In Romine, plaintiff patient alleged that defendant physician, Dr. Morris
and the associated hospital wereguilty of negligencein thecare of plaintiff and inthe administration
of thedrug Toradol. 124 SW.3d at 601. Intheir answer, Dr. Morrisand the hospital acknowledged
that plaintiff had been administered Toradol however they denied that it was administered at Dr.
Morris order. Romine, 124 S\W.3d at 601. Dr. Morris further asserted that:

Dr. Morris has no knowledge of any act of medical negligence
committed by any other defendant or third party in the care and
treatment of the plaintiff. However, in the event that the plaintiff’s
allegations of negligence on the part of the co-defendants are true,
and if the plaintiffs are successful in presenting a factual basis for
those allegations, then in that instance Dr. Morris invokes the
doctrine of comparative fault and says that under no circumstances
would he be liable for more than a proportionate share of the total
fault.

Romine, 124 S.\W.3d at 601.

Relying on Tennessee Code Annotated section 20-1-119, plaintiff anended hiscomplainttoadd Dr.
Isom and Ms. Fernandez, a certified registered nurse anesthetist, after the applicable statute of
limitations had expired. Romine, 124 S.W.3d at 601. Plaintiff claimed that Dr. Isom had ordered
theadministration of Toradol, that Ms. Fernandez and Dr. Morriswere awarethat the drug had been
prescribed, and that all defendants were negligent in the care of plaintiff and in the administration
of Toradol. Romine, 124 S\W.3d at 601. On appeal, the court affirmed thetrial court’sdecision to
allow plaintiff to amend his complaint pursuant to Tennessee Code Annotated section 20-1-119
reasoning that the language in Dr. Morris answer was sufficient to invoke the doctrine of
comparative fault. Romine, 124 SW.3d at 604.

Webelievethat Romineisinappositeto the present action. Although thedefendant physician
in Romine denied fault, hisanswer went on to specifically invoke the doctrine of comparative fault
andto arguethat if negligencewas shown, he should beliablefor no morethan aproportionate share
of fault. As we stated above, the County in this case never asserted comparative fault as an
affirmative defense. Instead of placing some or all of the fault for Claimants’ injuries on the State,



the County merely asserted that it was not the party responsible for the stop sign, intersection, or
roadway where Claimants were injured.

Finally, it is apparent that Plaintiffs do not assert, either in their origina complaint against
Fayette County or in their complaint against the State before the Claims Commission, that any
comparativefault exists. Inthe complaint against Fayette County, Plaintiffs assert that the accident
occurred “at the intersection of Mt. Pleasant Road and State Highway 57 in Fayette County.” When
the answer filed in circuit court by Fayette County asserted that the State was responsible for the
matters in issue, Plaintiffs then filed their complaint against the State alleging that the State was
negligent:

a In failing to properly place astop sign, so asto bevisible at night, at
theintersection of Mt. Pleasant Road and State Highway 57, thereby
creating a defective, unsafe and dangerous condition;

b. Infailing to place adequate warning signs a ong the roadway to warn
motorists of the defective, unsafe, and dangerous condition;

C. In failing to take reasonable action to make the roadway safe for
motorists, after having actual or constructive knowledge of the
defective, unsafe and dangerous condition.

d. In failing to adequately illuminate the area with proper lighting,
thereby creating a defective, unsafe and dangerous condition.

e In failing to place and maintain proper traffic control devices,
including but not limited to, barricades, barriers, signs or other
objects, so asto prevent motorists, such asthe plaintiffsin theinstant
case, from plunging into the ditch at the end of the roadway;

f. Infailing to properly maintain the vegetation in the arealeading up to
the stop sign so asto allow motorist traveling on the aforementioned
roadway an unobstructed view of the stop sign.

The whole purpose of Tennessee Code Annotated section 20-1-119(a)(2) is to dleviate
problemsfacing plaintiffsin the wake of comparative fault asadopted in McIntyrev. Balentine, 833
S.W.2d 52 (Tenn.1992). Prior thereto, common law joint tort-feasors were jointly and severally
liablefor all damages suffered by Plaintiff. Plough, Inc. v. Premier Pneumatics, Inc., 660 S.W.2d
495, 498 (Tenn.Ct.App.1983).

With the adoption of comparativefaultin McIntyre, joint and several liability was abrogated
with the Court holding:



Third, today’s holding renders the doctrine of joint and severa liability
obsolete. Our adoption of comparative fault is due largely to considerations of
fairness: the contributory negligence doctrine unjustly allowed the entire loss to be
borne by anegligent plaintiff, notwithstanding that the plaintiff’sfault was minor in
comparison to defendant’s. Having thus adopted arule moreclosely linking liability
and fault, it would be inconsistent to simultaneously retain arule, joint and severa
liability, which may fortuitously impose a degree of liability that is out of al
proportion to fault.

Further, because a particular defendant will henceforth be liable only for the
percentage of a plaintiff’s damages occasioned by that defendant’s negligence,
situations where a defendant has paid more than his “share” of ajudgment will no
longer arise, and thereforethe Uniform Contribution Among Tort-feasorsAct, T.C.A.
8§ 29-11-101 to 106 (1980), will no longer determine the apportionment of liability
between codefendants.

Mclntyre, 833 SW.2d at 58 (footnote omitted).

A plaintiff suing a defendant tort-feasor may well be unaware of another tort-feasor who
might be severdly liablefor part of hisdamages. Since the named tort-feasor would be only liable
for his comparative fault rather than jointly and severally liable with other tort-feasors, the named
tort-feasor could refuse to disclose other tort-feasors then known to him until after the statute of
limitations had expired as to the other tort-feasors. After which, he could name such other tort-
feasorsand gainthebenefit of acomparativefault all ocation without exposing such other tort-feasors
toliability to the plaintiff for their allocated percentage of fault. Under such conditions, the prudent
plaintiff firesin the dark with avery wasteful shotgun approach and hopes to hit other targets.

Tennessee Code Annotated section 20-1-119 isalegidlative imposition designed to provide
a ninety-day window following the named defendant’ s answer within which a plaintiff may join
other tort-feasors pointed out by the named defendant. Its applicability islimited however to “civil
actions where comparative fault is or becomes an issue.” Neither the origina Complaint against
Fayette County, the answer of Fayette County, nor the original complaint against the State of
Tennessee in the Claims Commission makes comparative fault an issue in this case.

Plaintiffstimely sued Fayette County, and more than one year after the date of the accident,
Fayette County answered, not seeking acomparativefault with the State of Tennessee, but asserting
that the State was entirely responsiblefor theintersection inissue. Plaintiff then filed its complaint
against the Statein the Claims Commission, not asserting any comparative fault, but rather asserting
that the State was responsible for the intersection of Mt. Pleasant Road and State Highway 57.
Tennessee Code Annotated section 20-1-119 isinapplicable, and the Claims Commission correctly
granted summary judgment to the State of Tennessee because of the expiration of the statute of
limitation.



The judgment of the Claaims Commission is affirmed as to David and Tina Austin, but
reversed to the minor child, April Austin. The case is remanded to the Claims Commission for
further proceedings. Costs of the cause are assessed one-half against David and Tina Austin and
one-half against the State of Tennessee.

WILLIAM B. CAIN, JUDGE
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